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AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 

VIA EMAIL ONLY 
 
August 22, 2025 
 
Frank Kirshbaum 
fkirschbaum@wyrick.com 
 
No Review 
Record #: 4902 
Date of Request: August 19, 2025 
Facility Name:  AdventHealth Hendersonville 
Facility ID#: 943388 
Business Name: Fletcher Hospital, Inc.  
Business #: 745 
Project Description: Acquisition of outstanding membership interests in North Carolina 

Radiation Therapy Management Services, LLC and intra-corporate transfer 
of a linear accelerator to be operated in a hospital outpatient department 

County: Henderson 
 
Dear Mr. Kirschbaum: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) received your correspondence regarding the project described above. Based on the 
representation in your request and the CON law in effect on the date of this response to your 
request, the project as described is not governed by, and therefore, does not currently require a 
certificate of need. If the CON law is subsequently amended such that the above referenced 
proposal would require a certificate of need, this determination does not authorize you to proceed 
to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes 
are made in the project or in the facts provided in the correspondence referenced above, a new 
determination as to whether a certificate of need is required would need to be made by this 
office. As a reminder, it is unlawful to offer or develop a new institutional health service 
without first obtaining a certificate of need.  The Department reserves the right to impose 
sanctions, including civil penalties and the revocation of a license, upon any entity that 
offers or develops a new institutional health service without first obtaining a certificate of 
need. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 

mailto:fkirschbaum@wyrick.com


 

 
Gloria C. Hale 
Team Leader 
 

 
Micheala Mitchell 
Chief 
 
cc: Acute and Home Care Licensure and Certification Section, DHSR 
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August 19, 2025 

 

VIA ELECTRONIC MAIL: micheala.mitchell@dhhs.nc.gov  

 

Micheala Mitchell 

Chief, Healthcare Planning and Certificate of Need 

Department of Health and Human Services 

Division of Health Service Regulation 

Health Planning and Certificate of Need Section 

809 Ruggles Drive 

Raleigh, NC 27603 

 

Re: No Review Request: Acquisition of Limited Liability Company 

Membership Interests; Intra-Corporate Transfer of LINAC 

 

Dear Ms. Mitchell: 

 

 On behalf of our client Fletcher Hospital Inc. (“AdventHealth”), I am writing to provide 

the Agency with prior written notice of a planned transaction (the “Transaction”) in which 

AdventHealth proposes to purchase, inter alia, one hundred percent (100%) of the outstanding 

membership interests in North Carolina Radiation Therapy Management Services, LLC 

(“RTMS”), a North Carolina limited liability company that owns and operates linear accelerators 

at several locations within North Carolina. Immediately following the closing of the Transaction, 

AdventHealth proposes to transfer ownership of one linear accelerator (“LINAC”) currently 

owned by RTMS and located in Hendersonville on the AdventHealth campus, to that hospital to 

be operated as a hospital outpatient department (“HOPD”). The use and physical location of the 

transferred LINAC will not change. Accordingly, with respect to the acquisition of all 

membership interests in RTMS, including any CON-regulated equipment owned by RTMS at the 

time of acquisition, this letter seeks a determination that the CON Law, N.C. Gen. Stat. § 131E-
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175 et seq., does not apply. Similarly, with regard to the intra-corporate transfer of an asset from 

one AdventHealth entity to another, AdventHealth seeks a determination that the CON Law does 

not apply. 

 

The Transaction 

GenesisCare USA, Inc. (“GenesisCare”) provides comprehensive oncology care services 

at 115 locations in Florida and North Carolina. The North Carolina Division of GenesisCare is 

comprised of nine (9) locations offering radiation oncology services. As set forth in the table 

below, each location is equipped with one LINAC owned by RTMS, which is currently a wholly 

owned subsidiary of GenesisCare.   

COUNTY/

HSA 
ADDRESS EQUIPMENT MAKE/MODEL 

Buncombe 

2 

179 N Buncombe School Rd. 

Weaverville, NC 28787 
Linear Accelerator  

Siemens 

Oncor Expression 

Buncombe 

2 

20 Medical Park Dr 

Asheville, NC 28803 
Linear Accelerator  

Elekta 

Versa-HD 

Haywood 

2 

600 Hospital Dr. Suite 10, 

Clyde, NC 28721 
Linear Accelerator  Elekta Infinity 

Henderson 

4 

95 Doctors Dr. 

Hendersonville, NC 28792 
Linear Accelerator  

Elekta 

Versa-HD 

Transylvania 

4 

70 Neely Rd. 

Brevard, NC 28712 
Linear Accelerator  

Siemens 

Oncor Expression 

McDowell 

4 

63 S Medical Ct.  

Marion, NC 28752 
Linear Accelerator  

Siemens 

Oncor Expression 

Rutherford 

6 

171 Daniel Rd. 

Forest City, NC 28043 
Linear Accelerator  

Siemens 

Oncor Expression 

Sampson 

18 

215 Beaman St. 

Clinton, NC 28328 
Linear Accelerator   

Elekta 

Versa-HD 

Wayne 

23 

2802 McLamb Pl. 

Goldsboro, NC 27534 
Linear Accelerator  

Elekta 

Versa-HD 

 

As background, AdventHealth is purchasing all GenesisCare entities involved in the 

provision of cancer care in North Carolina. However, for purposes of this letter, only the 

purchase of RTMS is relevant, as that entity is the owner of the linear accelerators referenced 

above.  When the Transaction closes, RTMS will become an AdventHealth entity. Following 

closing, AdventHealth intends to continue to operate all of these LINACS at their present 

locations and to provide the same services, during the same or substantially the same hours of 

operation. For the time being, following closing, all of these LINACS will continue to be owned 
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by RTMS, with the exception of one. The LINAC located at 95 Doctors Drive in Hendersonville 

sits on the main campus of AdventHealth Hendersonville.  For this reason, AdventHealth intends 

to immediately transfer ownership of that LINAC to the hospital, and to operate the LINAC as 

an HOPD. Again, despite this change of ownership, there will be no change to the location or use 

of the LINAC. 

 

Analysis with Respect to the Acquisition of Membership Interests 

The Transaction involves the acquisition of membership interests in RTMS, not the 

acquisition of linear accelerators or other assets held by RTMS.  The Agency has repeatedly 

recognized that acquisitions of membership interests are not regulated by the CON Law.  For 

example, in 2015, the Agency concluded that Vidant’s acquisition of 100% of the membership 

interests in Newco Cancer Services, LLC (“Newco”), a 50/50 joint venture (“JV”) between 

Vidant and ECU Brody School of Medicine that owned and operated two linear accelerators and 

CT simulators, did not require a CON.   See Exhibit A. After Vidant became the sole owner of 

Newco, Vidant and North Carolina Radiation Therapy, another company that owned linear 

accelerators in Pitt County, contributed their respective linear accelerators to a new JV limited 

liability company, Vidant Radiation Oncology.  Again, the Agency determined that no CON was 

required as only membership interests in an LLC were being acquired.  Id. 

The Agency has also issued declaratory rulings establishing that acquisitions of 

membership interests in LLCs are not regulated by the CON Law.  See, e.g., Exhibit A, 

including pp. 3-4 and attachments therein.  The same reasoning applies here.  There is nothing in 

the CON Law that regulates acquisitions of membership interests in limited liability companies.  

See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new institutional health services); See also, 

In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 (2003)(stating, according to the doctrine of 

expressio unius est exclusio alterius, the expression of one thing means the exclusion of others; 

thus, “when a statute lists the situations to which it applies, it implies the exclusion of situations 

not contained on the list.”). 

In 2011, the Agency issued a declaratory ruling to Radiation Oncology Centers of the 

Carolinas, Inc. (“ROCC”) approving ROCC’s proposal to transfer its interest in two oncology 

treatment centers which operated linear accelerators and CT simulators to two wholly owned 
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subsidiaries of ROCC. See Exhibit B.  Again, the Agency determined no CON review was 

required for the ROCC transaction.   

More recently, in yet another transaction analogous to the ROCC transaction, Novant 

Health, Inc. and Novant Health New Hanover Regional Medical Center, LLC (“Novant”) 

proposed the acquisition of membership interests in South Atlantic Radiation Oncology, LLC 

(“SARO”).  Coastal Carolina Radiation Oncology, PA (“CCRO”) dropped its linear accelerators 

into HoldCo, LLC, a wholly owned subsidiary of CCRO.  SARO then acquired the membership 

interests in HoldCo, LLC and Novant acquired the remaining 50% interest in SARO from the 

CCRO shareholders.  At the conclusion of the transaction, just as in the proposed Transaction, 

Novant owned 100% of the membership interests in SARO and the Agency determined that the 

CON Law did not regulate the transaction.  See Exhibit C.    

 

Analysis with Respect to the Intra-Corporate Transfer of a Linear Accelerator 

Immediately following the closing of the Transaction, AdventHealth intends to transfer 

ownership and operation of the LINAC located on the hospital campus at 95 Doctors Dr. 

Hendersonville, NC 28792 to the hospital. As stated above, no LINAC will be relocated or added 

or subtracted from any Linear Accelerator Service Area, as defined by the 2025 State Medical 

Facilities Plan.  A “new institutional health service” includes “the acquisition by purchase, 

donation, lease, transfer, or comparable arrangement . . . . by or on behalf of any person” of a 

linear accelerator.  N.C. Gen. Stat. § 131-176(16)(f1)(5a).  However, because AdventHealth will 

wholly own RTMS following the Transaction, a separate, third party will not be obtaining 

ownership of the LINAC.  Rather, the parent company of RTMS will assume ownership and 

control of the LINAC pursuant to an intra-corporate transfer. The ownership of the LINAC will 

be largely unaffected by the transfer because the equipment will continue to be owned by the 

same ultimate owner both before and after the transfer.  

The Agency has consistently determined that intra-corporate transfers that do not change 

the ultimate ownership of an asset are not subject to the CON law. For instance, and as stated 

above, the Agency in 2011 issued a declaratory ruling approving ROCC’s proposal to transfer 

two CON-approved radiation oncology facilities to two wholly owned subsidiaries, determining 

that the proposed transaction did not constitute a new institutional health service or require a 

CON. See Exhibit B.  Similarly, the agency in 2012 approved a no review request for the 
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transfer by Sampson Regional Medical Center of its ownership interests in a LINAC to a wholly 

owned subsidiary. See Exhibit D. Thus, the Agency has repeatedly determined that the intra-

corporate transfer of a LINAC to a wholly owned subsidiary is not subject to the CON law.  

Here, under precisely the same principles, AdventHealth seeks a determination that the intra-

corporate transfer of a LINAC from a wholly owned subsidiary to its parent will not constitute a 

new institutional health service or require a CON.  Such a transfer does not involve the offering 

or expansion of any new facility, service, or equipment, and the state’s inventory of LINACs 

remains unchanged. 

Conclusion 

For the foregoing reasons, we respectfully request the Agency’s written determination 

that the Transaction described in this letter, as well as the subsequent proposed intra-corporate 

transfer of one LINAC from RTMS to AdventHealth, is not subject to Agency review and does 

not require a CON. The Transaction is scheduled to close within a very short time frame, and we 

respectfully request a response to this letter from the Agency as soon as possible.1  Thank you for 

your assistance with this request, and please feel free to contact me if you have any questions or 

need additional information.  

 

 

Sincerely, 

 

 
Frank S. Kirschbaum 

 

 
1 Because of the tight schedule within which the Transaction will close, AdventHealth has not yet determined 

whether any of the LINACs might be grandfathered under the CON Law.  That analysis will not be undertaken 

until after closing has occurred, but such an analysis should not in any way impact the determination requested in 

this letter.   
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES 
DIVISION OF HEALTH SERVICE REGULATION 

RALEIGH, NORTH CAROLINA 
 
IN RE:  REQUEST FOR DECLARATORY ) 
RULING BY RADIATION ONCOLOGY  ) DECLARATORY RULING 
CENTERS OF THE CAROLINAS, INC.  )  
  
    
 I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina 

Department of Health and Human Services (“Department” or “Agency”), do hereby issue this 

Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A 

.0103 under the authority granted me by the Secretary of the Department of Health and Human 

Services. 

 Radiation Oncology Centers of the Carolinas, Inc. (“ROCC”) has requested a declaratory 

ruling to confirm that the transfer of two CON-approved radiation oncology facilities to two 

wholly owned subsidiaries (the “Proposed Transaction”) will not constitute a new institutional 

health service or require a CON.  This ruling will be binding upon the Department and the 

entities requesting it, as long as the material facts stated herein are accurate.  This ruling pertains 

only to the matters referenced herein.  Except as provided by N.C.G.S. § 150B-4, the Department 

expressly reserves the right to make a prospective change in the interpretation of the statutes and 

regulations at issue in this Declaratory Ruling.  S. Todd Hemphill of Bode, Call & Stroupe, 

L.L.P. has requested this ruling on ROCC’s behalf and have provided the material facts upon 

which this ruling is based. 

STATEMENT OF THE FACTS 

 ROCC directly owns and operates two CON-approved radiation oncology facilities.  

University Radiation Oncology Center (“UROC”), located at 8310 University Executive Park, 

Suite 500, Charlotte, NC  28262, was acquired by ROCC in 1997 pursuant to an exemption.  
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Matthews Radiation Oncology Center (“MROC”), located at 1400 Matthews Township Parkway, 

Matthews, NC  28105, is a “grandfathered” facility, because it became operational in 1990, prior 

to the application of the CON law to oncology treatment centers or major medical equipment. 

 The radiation oncology equipment located at UROC includes a Varian 2100C linear 

accelerator and a GE Highspeed Advantage CT simulator.  The radiation oncology equipment 

located at MROC includes a Varian 21Ex-d linear accelerator and a GE Brightspeed CT 

simulator.  Acquisition of the linear accelerator and CT simulator equipment at each facility has 

been previously approved by the agency. 

 ROCC would like to transfer its interest in UROC and MROC to two wholly owned 

subsidiaries of ROCC.   

ANALYSIS 

 The CON law provides that no person shall offer or develop a “new institutional health 

service” without first obtaining a CON.  N.C. Gen. Stat. § 131E-178.  The list of new 

institutional health services includes “the acquisition by purchase, donation, lease, transfer or 

comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,” 

N.C. Gen. Stat. § 131E-176(16)(f1)5a, 9, and “the obligation by any person of a capital 

expenditure exceeding two million dollars ($2,000,000) to develop or expand a health service or 

a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. § 

131E-176(16)(b).   

Prior declaratory rulings show that the Department has already determined that these 

definitions do not require an entity to obtain a CON to acquire membership interests in an 

existing legal entity like ROCC which owns and operates a linear accelerator or simulator.  The 

declaratory ruling requested by Petitioner is consistent with the Department’s prior rulings that 
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have interpreted the applicability of the CON Law to the purchase of ownership interests in 

health care organizations, for the following reasons: 

The entity that owns the linear accelerator and simulator will not change, and the same 

equipment will be used to provide the same radiation oncology services, in the same location.  

The LLC will continue to own the linear accelerator, the simulator, and all the oncology 

treatment center assets that were authorized under the CON and have been used to furnish 

oncology treatments to patients.   

 The Proposed Transaction does not involve the offering or expansion of any new facility, 

service or equipment, and the state’s inventory of linear accelerators and simulators will not 

change.  No new, or additional equipment will be acquired or placed in operation in the State. 

CONCLUSION 

 For the foregoing reasons, assuming the statements of fact in the request to be true, I 

conclude that the Petitioner does not require a certificate of need in order to proceed with the 

Proposed Transaction.  

 This the ______ day of August, 2011. 

 
 

___________________________________ 
Drexdal Pratt, Director 
Division of Health Service Regulation 
N.C. Department of Health and Human Services 
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CERTIFICATE OF SERVICE 
 
 I certify that a copy of the foregoing Declaratory Ruling has been served upon the 
nonagency party by certified mail, return receipt requested, by depositing the copy in an official 
depository of the United States Postal Service in first-class, postage pre-paid envelope addressed 
as follows: 
 
 

CERTIFIED MAIL 
 
     Bode, Call & Stroupe, L.L.P. 
     S. Todd Hemphill 
     P.O. Box 6338 
     Raleigh, NC  27628-6338 
      
 
 
 This the _______ day of August, 2011. 
 
 
 

__________________________________ 
Jeff Horton 
Chief Operating Officer 
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES  

 
ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 

MARK PAYNE  •  Director, Division of Health Service Regulation 

 

NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 

HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 

LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 

https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  

AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 

VIA EMAIL ONLY 
October 15, 2024 
 
Denise M. Gunter 
denise.gunter@nelsonmullins.com 
 
No Review 
Record #: 4609  
Date of Request: September 24, 2024  
Business Name: Novant Health, Inc. 
Business #: 1341 
Project Description: Acquisition by Novant Health, Inc. of membership interests in South Atlantic 

Radiation Oncology, LLC (SARO) from Coastal Carolina Radiation Oncology, PA 
(CCRO)  

County: New Hanover 
 
Dear Ms. Gunter: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation (Agency) 
received your correspondence regarding the project described above. Based on the representation in your 
request and the CON law in effect on the date of this response to your request, the project as described is 
not governed by, and therefore, does not currently require a certificate of need. If the CON law is subsequently 
amended such that the above referenced proposal would require a certificate of need, this determination does 
not authorize you to proceed to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made in 
the project or in the facts provided in the correspondence referenced above, a new determination as to whether 
a certificate of need is required would need to be made by this office. As a reminder, it is unlawful to offer 
or develop a new institutional health service without first obtaining a certificate of need.  The 
Department reserves the right to impose sanctions, including civil penalties and the revocation of a 
license, upon any entity that offers or develops a new institutional health service without first obtaining 
a certificate of need. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 

 
Ena Lightbourne 
Project Analyst 
 

 
 
Micheala Mitchell 
Chief 
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denise.gunter@nelsonmullins.com 

September 24, 2024 

Via E-mail 

Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
809 Ruggles Drive 
Raleigh, North Carolina 27699 

RE: No Review Novant Health New Hanover Regional Medical Center, LLC 
 Linear Accelerator Service Area 19 (New Hanover, Brunswick, Pender, and 

Columbus Counties) 
  
Dear Ms. Mitchell: 
 

On behalf of Novant Health, Inc. and Novant Health New Hanover Regional 
Medical Center, LLC (“NHNHRMC” and collectively, “Novant”), I am writing to request that 
the Agency issue a written determination that the CON Law, N.C. Gen. Stat. § 131E-175 
et seq., does not apply to the following transaction (the “Transaction”). 

 
Facts: 
 
As shown in the table below, there are four linear accelerators currently operating 

in Service Area 19.  A fifth linear accelerator is scheduled to open in 2025.  
 

Linear Accelerator  Location  Owner Status 

1 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 

Coastal Carolina 
Radiation Oncology, 
PA (“CCRO”) 

In operation 
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Linear Accelerator  Location  Owner Status 

2 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 

CCRO In operation 

3 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 

NHNHRMC In operation 

4 
Novant Health 
Cancer Institute 
Radiation Oncology 
– Supply 
545 Ocean Hwy W, 
Supply, NC 28462 

South Atlantic 
Radiation Oncology, 
LLC (“SARO”) 

In operation 

5 
NHNHRMC Scotts 
Hill, 151 Scotts Hill 
Medical Dr, 
Wilmington, NC 
28411 

SARO (Novant 
Health and 
NHNHRMC are the 
two other parties 
listed on the CON)  

In development; 
CON issued in 
Project I.D. No. 
O-12110-21 

 
CCRO is a radiation oncology practice that provides professional and clinical 

services. Certain physician shareholders of CCRO and NHNHRMC jointly formed SARO; 
currently, NHNHRMC owns 50% of SARO, and the four current physician shareholders 
of CCRO (the “CCRO Shareholders”) collectively own the remaining 50% of SARO. For 
many years, CCRO and NHNHRMC have worked collaboratively under a Resource 
Services Agreement to provide outstanding radiation oncology care to patients in Service 
Area 19 and adjacent areas. To further enhance quality and access to radiation oncology 
services in Service Area 19 and adjacent areas, Novant and CCRO have been discussing 
the Transaction, as described below. 

 
The Transaction: 
 
CCRO plans to form a new, wholly owned subsidiary (“HoldCo, LLC”) and will drop 

the two linear accelerators (and the related equipment necessary for the operation 
thereof) CCRO owns into HoldCo, LLC.  SARO will then acquire the membership interests 
in HoldCo, and Novant will then acquire the remaining 50% interest in SARO from the 
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CCRO Shareholders. At the conclusion of the Transaction, Novant will own 100% of the 
membership interests in SARO. To effectuate the Transaction, CCRO and Novant will 
enter into various agreements, including real estate leases, a Professional Services 
Agreement pursuant to which CCRO will be the exclusive provider of professional 
radiation oncology services in the area, and a Radiation Oncology Co-Management 
Agreement for CCRO to provide non-billable management services and advisory services 
for the radiation oncology service line of NHNHRMC.   

 
The Transaction does not contemplate acquiring any equipment that is regulated 

by the CON Law, incurring any capital costs that are regulated by the CON Law or 
otherwise developing any “new institutional health services” that are regulated by the 
CON Law.  The number of existing and approved linear accelerators and their locations 
in Service Area 19 will not change as a result of the Transaction. The linear accelerators 
will continue to be operated just as they have always been operated.  

 
Analysis: 
 
The Transaction involves the acquisition of membership interests, not the 

acquisition of linear accelerators. The Agency has repeatedly recognized that the 
acquisition of membership interests is not regulated by the CON Law.  For example, in 
2015, the Agency concluded that Vidant’s acquisition of 100% of the membership 
interests in Newco Cancer Services, LLC (“Newco”), a 50/50 JV between Vidant and ECU 
Brody School of Medicine that owned and operated two linear accelerators and CT 
simulators did not require a CON.   See Exhibit A. The same is true here as Novant, the 
50% owner of SARO, will become the 100% owner of SARO. Exhibit A also describes 
that after Vidant became the sole owner of Newco, Vidant and North Carolina Radiation 
Therapy, another company that owned linear accelerators in Pitt County, planned to 
contribute their respective linear accelerators to a new joint venture limited liability 
company, Vidant Radiation Oncology (“VRO”).  Again, the Agency determined that no 
CON was required as the only thing being acquired was membership interests in an LLC.   

 
Exhibit A also cites and attaches numerous declaratory rulings establishing that 

the acquisition of membership interests in an LLC is not regulated by the CON Law.  See 
Exhibit A, pp. 3-4 and attachments therein.  The same reasoning applies here.  There is 
nothing in the CON Law that regulates the acquisition of membership interests in limited 
liability companies.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”).   

 
Exhibit B is a declaratory ruling issued in 2011 to Radiation Oncology Centers of 

the Carolinas, Inc. (“ROCC”), in which ROCC proposed to transfer its interest in two 
oncology treatment centers which operated linear accelerators and CT simulators to two 
wholly owned subsidiaries of ROCC. This is analogous to CCRO moving its linear 

Exhibit C
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accelerators into HoldCo, LLC, a wholly owned subsidiary of CCRO.  Similar to Exhibit 
A and the declaratory rulings cited therein, the Agency determined no CON was required.  

 
We further note with respect to the approved but not yet operational linear 

accelerator at Scotts Hill,  Novant Health, Inc., SARO, and NHNHRMC were all applicants 
for that CON and the parties to which the CON was issued.  See Findings for Project I.D. 
No. O-12110-21; see also N.C. Gen. Stat. § 131E-181(a)(a CON is valid only for the 
defined scope, physical location, and person named in the application).  None of the 
persons named in the application for Project I.D. No. O-12110-21 will change as a result 
of the Transaction.  As described above, SARO remains intact as an LLC with a different 
membership composition.  Accordingly, we do not believe it is necessary to request a 
good cause transfer of that CON pursuant to N.C. Gen. Stat. § 131E-189(c).  If, however, 
the Agency believes otherwise, we respectfully request that the Agency find good cause 
on the grounds that the Transaction merely contemplates the reconfiguration of 
membership interests in a limited liability company.  

 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If 
you have any questions or need further information, please let me know.  Thank you for 
your time and consideration.    
 

Sincerely, 

     
     Denise M. Gunter 
 
Enclosures 
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From: Mitchell, Micheala L
To: Stancil, Tiffany C
Cc: Hunter, Derek L
Subject: FW: [External] AdventHealth Acquisition of North Carolina Radiation Therapy Management Services, LLC
Date: Tuesday, August 19, 2025 9:27:11 AM
Attachments: Genesis Care Transaction No-Review(10153771.9).pdf

Exhibit A.pdf
Exhibit B.pdf
Exhibit C.pdf
Exhibit D.pdf

Importance: High

Morning Tiffany,
 
I hope you are well.
 
Would you mind assigning this no review to Gloria in Ena’s absence?
 
Thanks,
 
Micheala
 
Micheala Mitchell, JD
NC Department of Health and Human Services
Division of Health Service Regulation
Section Chief, Healthcare Planning and CON Section
809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, NC 27699-2704
Office: 919 855 3879
Micheala.Mitchell@dhhs.nc.gov
 
 
From: Frank Kirschbaum <FKirschbaum@wyrick.com> 
Sent: Tuesday, August 19, 2025 9:00 AM
To: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov>
Cc: Hunter, Derek L <dhunter@ncdoj.gov>; Charles George <cgeorge@wyrick.com>
Subject: [External] AdventHealth Acquisition of North Carolina Radiation Therapy Management
Services, LLC
Importance: High
 
CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.

 
Dear Michaela,
 
Attached please find the No Review request we discussed last week.  As we mentioned, the
transaction is scheduled to close at the end of next month, so we are hoping for a response

mailto:Micheala.Mitchell@dhhs.nc.gov
mailto:Tiffany.Stancil@dhhs.nc.gov
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user35422a78
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.ncdhhs.gov%2F&data=05%7C02%7CTiffany.Stancil%40dhhs.nc.gov%7C949212549a574e22415008dddf24168a%7C7a7681dcb9d0449a85c3ecc26cd7ed19%7C0%7C0%7C638912068304388765%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=Pa9yfuWOQH%2BZCSe%2BL9ySFH90Qx0KL9088MnF4x3UB8A%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww2.ncdhhs.gov%2Fdhsr%2F&data=05%7C02%7CTiffany.Stancil%40dhhs.nc.gov%7C949212549a574e22415008dddf24168a%7C7a7681dcb9d0449a85c3ecc26cd7ed19%7C0%7C0%7C638912068304410414%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=GaCX7lYyBPk57UCI5asixAa65v7Q4q4qDjiD0ITHVIA%3D&reserved=0
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August 19, 2025 


 


VIA ELECTRONIC MAIL: micheala.mitchell@dhhs.nc.gov  


 


Micheala Mitchell 


Chief, Healthcare Planning and Certificate of Need 


Department of Health and Human Services 


Division of Health Service Regulation 


Health Planning and Certificate of Need Section 


809 Ruggles Drive 


Raleigh, NC 27603 


 


Re: No Review Request: Acquisition of Limited Liability Company 


Membership Interests; Intra-Corporate Transfer of LINAC 


 


Dear Ms. Mitchell: 


 


 On behalf of our client Fletcher Hospital Inc. (“AdventHealth”), I am writing to provide 


the Agency with prior written notice of a planned transaction (the “Transaction”) in which 


AdventHealth proposes to purchase, inter alia, one hundred percent (100%) of the outstanding 


membership interests in North Carolina Radiation Therapy Management Services, LLC 


(“RTMS”), a North Carolina limited liability company that owns and operates linear accelerators 


at several locations within North Carolina. Immediately following the closing of the Transaction, 


AdventHealth proposes to transfer ownership of one linear accelerator (“LINAC”) currently 


owned by RTMS and located in Hendersonville on the AdventHealth campus, to that hospital to 


be operated as a hospital outpatient department (“HOPD”). The use and physical location of the 


transferred LINAC will not change. Accordingly, with respect to the acquisition of all 


membership interests in RTMS, including any CON-regulated equipment owned by RTMS at the 


time of acquisition, this letter seeks a determination that the CON Law, N.C. Gen. Stat. § 131E-
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175 et seq., does not apply. Similarly, with regard to the intra-corporate transfer of an asset from 


one AdventHealth entity to another, AdventHealth seeks a determination that the CON Law does 


not apply. 


 


The Transaction 


GenesisCare USA, Inc. (“GenesisCare”) provides comprehensive oncology care services 


at 115 locations in Florida and North Carolina. The North Carolina Division of GenesisCare is 


comprised of nine (9) locations offering radiation oncology services. As set forth in the table 


below, each location is equipped with one LINAC owned by RTMS, which is currently a wholly 


owned subsidiary of GenesisCare.   


COUNTY/


HSA 
ADDRESS EQUIPMENT MAKE/MODEL 


Buncombe 


2 


179 N Buncombe School Rd. 


Weaverville, NC 28787 
Linear Accelerator  


Siemens 


Oncor Expression 


Buncombe 


2 


20 Medical Park Dr 


Asheville, NC 28803 
Linear Accelerator  


Elekta 


Versa-HD 


Haywood 


2 


600 Hospital Dr. Suite 10, 


Clyde, NC 28721 
Linear Accelerator  Elekta Infinity 


Henderson 


4 


95 Doctors Dr. 


Hendersonville, NC 28792 
Linear Accelerator  


Elekta 


Versa-HD 


Transylvania 


4 


70 Neely Rd. 


Brevard, NC 28712 
Linear Accelerator  


Siemens 


Oncor Expression 


McDowell 


4 


63 S Medical Ct.  


Marion, NC 28752 
Linear Accelerator  


Siemens 


Oncor Expression 


Rutherford 


6 


171 Daniel Rd. 


Forest City, NC 28043 
Linear Accelerator  


Siemens 


Oncor Expression 


Sampson 


18 


215 Beaman St. 


Clinton, NC 28328 
Linear Accelerator   


Elekta 


Versa-HD 


Wayne 


23 


2802 McLamb Pl. 


Goldsboro, NC 27534 
Linear Accelerator  


Elekta 


Versa-HD 


 


As background, AdventHealth is purchasing all GenesisCare entities involved in the 


provision of cancer care in North Carolina. However, for purposes of this letter, only the 


purchase of RTMS is relevant, as that entity is the owner of the linear accelerators referenced 


above.  When the Transaction closes, RTMS will become an AdventHealth entity. Following 


closing, AdventHealth intends to continue to operate all of these LINACS at their present 


locations and to provide the same services, during the same or substantially the same hours of 


operation. For the time being, following closing, all of these LINACS will continue to be owned 
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by RTMS, with the exception of one. The LINAC located at 95 Doctors Drive in Hendersonville 


sits on the main campus of AdventHealth Hendersonville.  For this reason, AdventHealth intends 


to immediately transfer ownership of that LINAC to the hospital, and to operate the LINAC as 


an HOPD. Again, despite this change of ownership, there will be no change to the location or use 


of the LINAC. 


 


Analysis with Respect to the Acquisition of Membership Interests 


The Transaction involves the acquisition of membership interests in RTMS, not the 


acquisition of linear accelerators or other assets held by RTMS.  The Agency has repeatedly 


recognized that acquisitions of membership interests are not regulated by the CON Law.  For 


example, in 2015, the Agency concluded that Vidant’s acquisition of 100% of the membership 


interests in Newco Cancer Services, LLC (“Newco”), a 50/50 joint venture (“JV”) between 


Vidant and ECU Brody School of Medicine that owned and operated two linear accelerators and 


CT simulators, did not require a CON.   See Exhibit A. After Vidant became the sole owner of 


Newco, Vidant and North Carolina Radiation Therapy, another company that owned linear 


accelerators in Pitt County, contributed their respective linear accelerators to a new JV limited 


liability company, Vidant Radiation Oncology.  Again, the Agency determined that no CON was 


required as only membership interests in an LLC were being acquired.  Id. 


The Agency has also issued declaratory rulings establishing that acquisitions of 


membership interests in LLCs are not regulated by the CON Law.  See, e.g., Exhibit A, 


including pp. 3-4 and attachments therein.  The same reasoning applies here.  There is nothing in 


the CON Law that regulates acquisitions of membership interests in limited liability companies.  


See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new institutional health services); See also, 


In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 (2003)(stating, according to the doctrine of 


expressio unius est exclusio alterius, the expression of one thing means the exclusion of others; 


thus, “when a statute lists the situations to which it applies, it implies the exclusion of situations 


not contained on the list.”). 


In 2011, the Agency issued a declaratory ruling to Radiation Oncology Centers of the 


Carolinas, Inc. (“ROCC”) approving ROCC’s proposal to transfer its interest in two oncology 


treatment centers which operated linear accelerators and CT simulators to two wholly owned 
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subsidiaries of ROCC. See Exhibit B.  Again, the Agency determined no CON review was 


required for the ROCC transaction.   


More recently, in yet another transaction analogous to the ROCC transaction, Novant 


Health, Inc. and Novant Health New Hanover Regional Medical Center, LLC (“Novant”) 


proposed the acquisition of membership interests in South Atlantic Radiation Oncology, LLC 


(“SARO”).  Coastal Carolina Radiation Oncology, PA (“CCRO”) dropped its linear accelerators 


into HoldCo, LLC, a wholly owned subsidiary of CCRO.  SARO then acquired the membership 


interests in HoldCo, LLC and Novant acquired the remaining 50% interest in SARO from the 


CCRO shareholders.  At the conclusion of the transaction, just as in the proposed Transaction, 


Novant owned 100% of the membership interests in SARO and the Agency determined that the 


CON Law did not regulate the transaction.  See Exhibit C.    


 


Analysis with Respect to the Intra-Corporate Transfer of a Linear Accelerator 


Immediately following the closing of the Transaction, AdventHealth intends to transfer 


ownership and operation of the LINAC located on the hospital campus at 95 Doctors Dr. 


Hendersonville, NC 28792 to the hospital. As stated above, no LINAC will be relocated or added 


or subtracted from any Linear Accelerator Service Area, as defined by the 2025 State Medical 


Facilities Plan.  A “new institutional health service” includes “the acquisition by purchase, 


donation, lease, transfer, or comparable arrangement . . . . by or on behalf of any person” of a 


linear accelerator.  N.C. Gen. Stat. § 131-176(16)(f1)(5a).  However, because AdventHealth will 


wholly own RTMS following the Transaction, a separate, third party will not be obtaining 


ownership of the LINAC.  Rather, the parent company of RTMS will assume ownership and 


control of the LINAC pursuant to an intra-corporate transfer. The ownership of the LINAC will 


be largely unaffected by the transfer because the equipment will continue to be owned by the 


same ultimate owner both before and after the transfer.  


The Agency has consistently determined that intra-corporate transfers that do not change 


the ultimate ownership of an asset are not subject to the CON law. For instance, and as stated 


above, the Agency in 2011 issued a declaratory ruling approving ROCC’s proposal to transfer 


two CON-approved radiation oncology facilities to two wholly owned subsidiaries, determining 


that the proposed transaction did not constitute a new institutional health service or require a 


CON. See Exhibit B.  Similarly, the agency in 2012 approved a no review request for the 
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transfer by Sampson Regional Medical Center of its ownership interests in a LINAC to a wholly 


owned subsidiary. See Exhibit D. Thus, the Agency has repeatedly determined that the intra-


corporate transfer of a LINAC to a wholly owned subsidiary is not subject to the CON law.  


Here, under precisely the same principles, AdventHealth seeks a determination that the intra-


corporate transfer of a LINAC from a wholly owned subsidiary to its parent will not constitute a 


new institutional health service or require a CON.  Such a transfer does not involve the offering 


or expansion of any new facility, service, or equipment, and the state’s inventory of LINACs 


remains unchanged. 


Conclusion 


For the foregoing reasons, we respectfully request the Agency’s written determination 


that the Transaction described in this letter, as well as the subsequent proposed intra-corporate 


transfer of one LINAC from RTMS to AdventHealth, is not subject to Agency review and does 


not require a CON. The Transaction is scheduled to close within a very short time frame, and we 


respectfully request a response to this letter from the Agency as soon as possible.1  Thank you for 


your assistance with this request, and please feel free to contact me if you have any questions or 


need additional information.  


 


 


Sincerely, 


 


 
Frank S. Kirschbaum 


 


 
1 Because of the tight schedule within which the Transaction will close, AdventHealth has not yet determined 


whether any of the LINACs might be grandfathered under the CON Law.  That analysis will not be undertaken 


until after closing has occurred, but such an analysis should not in any way impact the determination requested in 


this letter.   
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES 
DIVISION OF HEALTH SERVICE REGULATION 


RALEIGH, NORTH CAROLINA 
 
IN RE:  REQUEST FOR DECLARATORY ) 
RULING BY RADIATION ONCOLOGY  ) DECLARATORY RULING 
CENTERS OF THE CAROLINAS, INC.  )  
  
    
 I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina 


Department of Health and Human Services (“Department” or “Agency”), do hereby issue this 


Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A 


.0103 under the authority granted me by the Secretary of the Department of Health and Human 


Services. 


 Radiation Oncology Centers of the Carolinas, Inc. (“ROCC”) has requested a declaratory 


ruling to confirm that the transfer of two CON-approved radiation oncology facilities to two 


wholly owned subsidiaries (the “Proposed Transaction”) will not constitute a new institutional 


health service or require a CON.  This ruling will be binding upon the Department and the 


entities requesting it, as long as the material facts stated herein are accurate.  This ruling pertains 


only to the matters referenced herein.  Except as provided by N.C.G.S. § 150B-4, the Department 


expressly reserves the right to make a prospective change in the interpretation of the statutes and 


regulations at issue in this Declaratory Ruling.  S. Todd Hemphill of Bode, Call & Stroupe, 


L.L.P. has requested this ruling on ROCC’s behalf and have provided the material facts upon 


which this ruling is based. 


STATEMENT OF THE FACTS 


 ROCC directly owns and operates two CON-approved radiation oncology facilities.  


University Radiation Oncology Center (“UROC”), located at 8310 University Executive Park, 


Suite 500, Charlotte, NC  28262, was acquired by ROCC in 1997 pursuant to an exemption.  
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Matthews Radiation Oncology Center (“MROC”), located at 1400 Matthews Township Parkway, 


Matthews, NC  28105, is a “grandfathered” facility, because it became operational in 1990, prior 


to the application of the CON law to oncology treatment centers or major medical equipment. 


 The radiation oncology equipment located at UROC includes a Varian 2100C linear 


accelerator and a GE Highspeed Advantage CT simulator.  The radiation oncology equipment 


located at MROC includes a Varian 21Ex-d linear accelerator and a GE Brightspeed CT 


simulator.  Acquisition of the linear accelerator and CT simulator equipment at each facility has 


been previously approved by the agency. 


 ROCC would like to transfer its interest in UROC and MROC to two wholly owned 


subsidiaries of ROCC.   


ANALYSIS 


 The CON law provides that no person shall offer or develop a “new institutional health 


service” without first obtaining a CON.  N.C. Gen. Stat. § 131E-178.  The list of new 


institutional health services includes “the acquisition by purchase, donation, lease, transfer or 


comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,” 


N.C. Gen. Stat. § 131E-176(16)(f1)5a, 9, and “the obligation by any person of a capital 


expenditure exceeding two million dollars ($2,000,000) to develop or expand a health service or 


a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. § 


131E-176(16)(b).   


Prior declaratory rulings show that the Department has already determined that these 


definitions do not require an entity to obtain a CON to acquire membership interests in an 


existing legal entity like ROCC which owns and operates a linear accelerator or simulator.  The 


declaratory ruling requested by Petitioner is consistent with the Department’s prior rulings that 
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have interpreted the applicability of the CON Law to the purchase of ownership interests in 


health care organizations, for the following reasons: 


The entity that owns the linear accelerator and simulator will not change, and the same 


equipment will be used to provide the same radiation oncology services, in the same location.  


The LLC will continue to own the linear accelerator, the simulator, and all the oncology 


treatment center assets that were authorized under the CON and have been used to furnish 


oncology treatments to patients.   


 The Proposed Transaction does not involve the offering or expansion of any new facility, 


service or equipment, and the state’s inventory of linear accelerators and simulators will not 


change.  No new, or additional equipment will be acquired or placed in operation in the State. 


CONCLUSION 


 For the foregoing reasons, assuming the statements of fact in the request to be true, I 


conclude that the Petitioner does not require a certificate of need in order to proceed with the 


Proposed Transaction.  


 This the ______ day of August, 2011. 


 
 


___________________________________ 
Drexdal Pratt, Director 
Division of Health Service Regulation 
N.C. Department of Health and Human Services 
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CERTIFICATE OF SERVICE 
 
 I certify that a copy of the foregoing Declaratory Ruling has been served upon the 
nonagency party by certified mail, return receipt requested, by depositing the copy in an official 
depository of the United States Postal Service in first-class, postage pre-paid envelope addressed 
as follows: 
 
 


CERTIFIED MAIL 
 
     Bode, Call & Stroupe, L.L.P. 
     S. Todd Hemphill 
     P.O. Box 6338 
     Raleigh, NC  27628-6338 
      
 
 
 This the _______ day of August, 2011. 
 
 
 


__________________________________ 
Jeff Horton 
Chief Operating Officer 
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES  


 
ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 


MARK PAYNE  •  Director, Division of Health Service Regulation 


 


NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 


HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 


LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 


https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  


AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 


VIA EMAIL ONLY 
October 15, 2024 
 
Denise M. Gunter 
denise.gunter@nelsonmullins.com 
 
No Review 
Record #: 4609  
Date of Request: September 24, 2024  
Business Name: Novant Health, Inc. 
Business #: 1341 
Project Description: Acquisition by Novant Health, Inc. of membership interests in South Atlantic 


Radiation Oncology, LLC (SARO) from Coastal Carolina Radiation Oncology, PA 
(CCRO)  


County: New Hanover 
 
Dear Ms. Gunter: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation (Agency) 
received your correspondence regarding the project described above. Based on the representation in your 
request and the CON law in effect on the date of this response to your request, the project as described is 
not governed by, and therefore, does not currently require a certificate of need. If the CON law is subsequently 
amended such that the above referenced proposal would require a certificate of need, this determination does 
not authorize you to proceed to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made in 
the project or in the facts provided in the correspondence referenced above, a new determination as to whether 
a certificate of need is required would need to be made by this office. As a reminder, it is unlawful to offer 
or develop a new institutional health service without first obtaining a certificate of need.  The 
Department reserves the right to impose sanctions, including civil penalties and the revocation of a 
license, upon any entity that offers or develops a new institutional health service without first obtaining 
a certificate of need. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 


 
Ena Lightbourne 
Project Analyst 
 


 
 
Micheala Mitchell 
Chief 
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September 24, 2024 


Via E-mail 


Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
809 Ruggles Drive 
Raleigh, North Carolina 27699 


RE: No Review Novant Health New Hanover Regional Medical Center, LLC 
 Linear Accelerator Service Area 19 (New Hanover, Brunswick, Pender, and 


Columbus Counties) 
  
Dear Ms. Mitchell: 
 


On behalf of Novant Health, Inc. and Novant Health New Hanover Regional 
Medical Center, LLC (“NHNHRMC” and collectively, “Novant”), I am writing to request that 
the Agency issue a written determination that the CON Law, N.C. Gen. Stat. § 131E-175 
et seq., does not apply to the following transaction (the “Transaction”). 


 
Facts: 
 
As shown in the table below, there are four linear accelerators currently operating 


in Service Area 19.  A fifth linear accelerator is scheduled to open in 2025.  
 


Linear Accelerator  Location  Owner Status 


1 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 


Coastal Carolina 
Radiation Oncology, 
PA (“CCRO”) 


In operation 
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Linear Accelerator  Location  Owner Status 


2 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 


CCRO In operation 


3 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 


NHNHRMC In operation 


4 
Novant Health 
Cancer Institute 
Radiation Oncology 
– Supply 
545 Ocean Hwy W, 
Supply, NC 28462 


South Atlantic 
Radiation Oncology, 
LLC (“SARO”) 


In operation 


5 
NHNHRMC Scotts 
Hill, 151 Scotts Hill 
Medical Dr, 
Wilmington, NC 
28411 


SARO (Novant 
Health and 
NHNHRMC are the 
two other parties 
listed on the CON)  


In development; 
CON issued in 
Project I.D. No. 
O-12110-21 


 
CCRO is a radiation oncology practice that provides professional and clinical 


services. Certain physician shareholders of CCRO and NHNHRMC jointly formed SARO; 
currently, NHNHRMC owns 50% of SARO, and the four current physician shareholders 
of CCRO (the “CCRO Shareholders”) collectively own the remaining 50% of SARO. For 
many years, CCRO and NHNHRMC have worked collaboratively under a Resource 
Services Agreement to provide outstanding radiation oncology care to patients in Service 
Area 19 and adjacent areas. To further enhance quality and access to radiation oncology 
services in Service Area 19 and adjacent areas, Novant and CCRO have been discussing 
the Transaction, as described below. 


 
The Transaction: 
 
CCRO plans to form a new, wholly owned subsidiary (“HoldCo, LLC”) and will drop 


the two linear accelerators (and the related equipment necessary for the operation 
thereof) CCRO owns into HoldCo, LLC.  SARO will then acquire the membership interests 
in HoldCo, and Novant will then acquire the remaining 50% interest in SARO from the 
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CCRO Shareholders. At the conclusion of the Transaction, Novant will own 100% of the 
membership interests in SARO. To effectuate the Transaction, CCRO and Novant will 
enter into various agreements, including real estate leases, a Professional Services 
Agreement pursuant to which CCRO will be the exclusive provider of professional 
radiation oncology services in the area, and a Radiation Oncology Co-Management 
Agreement for CCRO to provide non-billable management services and advisory services 
for the radiation oncology service line of NHNHRMC.   


 
The Transaction does not contemplate acquiring any equipment that is regulated 


by the CON Law, incurring any capital costs that are regulated by the CON Law or 
otherwise developing any “new institutional health services” that are regulated by the 
CON Law.  The number of existing and approved linear accelerators and their locations 
in Service Area 19 will not change as a result of the Transaction. The linear accelerators 
will continue to be operated just as they have always been operated.  


 
Analysis: 
 
The Transaction involves the acquisition of membership interests, not the 


acquisition of linear accelerators. The Agency has repeatedly recognized that the 
acquisition of membership interests is not regulated by the CON Law.  For example, in 
2015, the Agency concluded that Vidant’s acquisition of 100% of the membership 
interests in Newco Cancer Services, LLC (“Newco”), a 50/50 JV between Vidant and ECU 
Brody School of Medicine that owned and operated two linear accelerators and CT 
simulators did not require a CON.   See Exhibit A. The same is true here as Novant, the 
50% owner of SARO, will become the 100% owner of SARO. Exhibit A also describes 
that after Vidant became the sole owner of Newco, Vidant and North Carolina Radiation 
Therapy, another company that owned linear accelerators in Pitt County, planned to 
contribute their respective linear accelerators to a new joint venture limited liability 
company, Vidant Radiation Oncology (“VRO”).  Again, the Agency determined that no 
CON was required as the only thing being acquired was membership interests in an LLC.   


 
Exhibit A also cites and attaches numerous declaratory rulings establishing that 


the acquisition of membership interests in an LLC is not regulated by the CON Law.  See 
Exhibit A, pp. 3-4 and attachments therein.  The same reasoning applies here.  There is 
nothing in the CON Law that regulates the acquisition of membership interests in limited 
liability companies.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”).   


 
Exhibit B is a declaratory ruling issued in 2011 to Radiation Oncology Centers of 


the Carolinas, Inc. (“ROCC”), in which ROCC proposed to transfer its interest in two 
oncology treatment centers which operated linear accelerators and CT simulators to two 
wholly owned subsidiaries of ROCC. This is analogous to CCRO moving its linear 
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accelerators into HoldCo, LLC, a wholly owned subsidiary of CCRO.  Similar to Exhibit 
A and the declaratory rulings cited therein, the Agency determined no CON was required.  


 
We further note with respect to the approved but not yet operational linear 


accelerator at Scotts Hill,  Novant Health, Inc., SARO, and NHNHRMC were all applicants 
for that CON and the parties to which the CON was issued.  See Findings for Project I.D. 
No. O-12110-21; see also N.C. Gen. Stat. § 131E-181(a)(a CON is valid only for the 
defined scope, physical location, and person named in the application).  None of the 
persons named in the application for Project I.D. No. O-12110-21 will change as a result 
of the Transaction.  As described above, SARO remains intact as an LLC with a different 
membership composition.  Accordingly, we do not believe it is necessary to request a 
good cause transfer of that CON pursuant to N.C. Gen. Stat. § 131E-189(c).  If, however, 
the Agency believes otherwise, we respectfully request that the Agency find good cause 
on the grounds that the Transaction merely contemplates the reconfiguration of 
membership interests in a limited liability company.  


 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If 
you have any questions or need further information, please let me know.  Thank you for 
your time and consideration.    
 


Sincerely, 


     
     Denise M. Gunter 
 
Enclosures 
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within the next week or so if your office can accommodate us.  I know that you are extremely
busy, along with being in the process of moving offices.  Per your request, I am sending it to
you and Derek to make sure this does not get delayed in the transition.  I look forward to
visiting you all when you are around the corner from our office.
 
Thanks again,
Frank
 

Frank S. Kirschbaum
ATTORNEY

Direct: 919.865.1102
fkirschbaum@wyrick.com

Wyrick Robbins Yates & Ponton LLP
4101 Lake Boone Trail, Suite 300

Raleigh, NC 27607
P: 919.781.4000 F: 919.781.4865

www.wyrick.com

 
 
The contents of this e-mail message may be privileged and/or confidential. If you are not the intended recipient, any review,
dissemination, copying, distribution or other use of the contents of this message or any attachment by you is strictly
prohibited. If you receive this communication in error, please notify us immediately by return e-mail or by telephone (919-
781-4000), and please delete this message and all attachments from your system. Thank you.

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties
by an authorized State official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information,
including confidential information relating to an ongoing State procurement effort, is prohibited by law. If you have received this email in
error, please notify the sender immediately and delete all records of this email.
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